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Flynote : Sleutelwoorde 

Copyright - Subsistence of - In work of 'artistic craftmanship' within meaning of 'artistic work' as 
defined in s 1 of Copyright Act 98 of 1978 e - Applicant claiming that distinctive 'M'-shaped 
lounge suite, created by it through application of skill, effort and labour, and based upon 
photograph of similarly-shaped sofa, an original artistic work qualifying for copyright protection in 
terms of s 2(1) (c) of Act - Applicant claiming that suite a work of 'artistic craftmanship' - Court 
finding that, in context of Act, originality requiring that work emanate Ffrom author - Applicant 
thus satisfying requirement of originality - For article to be one of 'artistic craftmanship' as 
defined in Act, its main purpose must be aesthetic rather than utilitarian - Purpose to be judged 
objectively - Applicant's lounge suite, however appealing aesthetically, held to be an article for 
purposes of seating, and would g be bought and sold for that purpose - Lounge suite thus not 
work of artistic craftsmanship as defined, and accordingly not artistic work qualifying for 
protection in terms of Act. 

Copyright - Subsistence of - In work of 'craftmanship of a technical h nature' within meaning of 
'artistic work as defined in s 1 of Copyright Act 98 of 1978 - Words 'of technical nature' not 
intended to apply to all works of craftsmanship since all such works requiring basic technical skill 
and know-how in their creation - 'Work of craftmanship of a technical nature' thus a limited 
category where something beyond basic and everyday skills and techniques present - Most 
plausible i interpretation is to read 'technical' as pertaining to mechanical arts and applied 
sciences - Sofa made by welding, cutting, stitching and the like not qualifying as 'work of 
craftmanship of technical nature' and thus not 'artistic work' as defined in Act qualifying for 
copyright j protection in terms of s 2(1) (c). 
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a Trade and trade mark - Trade - Passing of - Applicant and first respondent were furniture 
designers, manufacturers and suppliers - Flagship of applicant's range the 'Fendi' lounge suite - 
Most unusual and distinctive feature of suite was its 'M' shape - Applicant alleging that it had 
acquired substantial goodwill and reputation in design of b Fendi suite, which had become 
associated in minds of public with applicant, its business and its products - First respondent 
manufacturing and distributing very similar suite under name of 'Pisa' suite - Applicant seeking to 
interdict first respondent from passing off Pisa suite as emanating from applicant; from deceiving 
members of c public and furniture retailers into believing that applicant's and first respondent's 
businesses associated with each other in course of trade and that first respondent had permission 
to produce Fendi suite - Court holding that claimant in passing off case having to establish (a) 
that it had acquired reputation in name, mark or get-up; and (b) that use of d feature concerned 
likely to deceive and thus cause confusion and injury to goodwill of claimant's business - As to 
(a), Court finding it doubtful that applicant had established reputation in 'M'-shaped design of 
Fendi suite - No evidence by members of public adduced; applicant's witnesses not substantiating 
allegation; and applicant not only e manufacturer of 'M'-shaped furniture before first respondent 
had entered market with its product - As to (b), no possibility of confusion between names 'Fendi' 
and 'Pisa' respectively - Applicant's product marketed as a 'Bress design', while first respondent's 
product f advertised as 'a Gerald Yosh original' and all its products carrying tags identifying them 
as 'Gerald Yosh' products - Inconceivable that any furniture retailer unaware that businesses of 
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applicant and first respondent in no way associated with each other - Applicant's case based on 
passing off dismissed. 

Trade and trade mark - Trade - Unlawful competition - Applicant and g first respondent were 
furniture designers, manufacturers and suppliers - History of animosity between applicant and 
first respondent - Flagship of applicant's range the 'Fendi' lounge suite - Most unusual and 
distinctive feature of suite was its 'M' shape - Design of Fendi h based on photograph of 'M'- 
shaped sofa manufactured in United States of America - Shortly after acrimonious exchange 
between managing directors of parties, during which first respondent's managing director alleged 
to have threatened to 'retaliate in every way' against applicant, first respondent manufacturing 
and distributing very similar suite to Fendi suite as the 'Pisa' suite at price substantially lower 
than that at i which Fendi suite sold - Applicant claiming interdict preventing first respondent 
from unlawfully competing with it, contending that by copying its product, first respondent 
competing with it from position latter would not otherwise have been able to achieve if it had 
spent necessary time, skill, effort and money in order to produce its own lounge suite j - 
Common cause between parties 
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a that copying of suites by furniture manufacturers from one another common in industry - First 
respondent denying that its conduct unlawful, having regard to mores and standards of practice 
in furniture industry, contending that, if copying took place by observation and measurement, no 
wrong committed, particularly when scale of applicant's b initial investment small and of dubious 
originality - Court holding it probable that first respondent had deliberately copied Fendi suite and, 
to that end, had acquired one and stripped it down - Profit motive behind first respondent's 
conduct either absent or of minor importance - Not all imitation unlawful, and since applicant had 
not registered its design, it could not complain that design had been copied - Methods c of 
copying not particularly significant - Since first respondent had copied sofa which applicant had 
copied from photograph of American design, and no suggestion that applicant had acted 
unlawfully, Court would balk at finding (on those facts alone) that first respondent acted d contra 
bonos mores - However, first respondent's motive could not be overlooked - Probabilities indicate 
that first respondent motivated by sheer malice - Clear line to be drawn between acts of 
interference with interests of another with object of advancing own interests, and such acts 
where sole or dominant purpose the infliction of harm for its own e sake - No doubt that 
community would condemn as contra bonos mores malicious destruction or jeopardising of sound 
business through marketing identical furniture at cut-throat prices for reasons of personal 
vindictiveness - Court concluding that first respondent prima facie had infringed applicant's rights 
by unlawfully competing with it f- Interdict granted. 

Headnote : Kopnota 

The applicant and first respondent were furniture designers, manufacturers and suppliers; 
the second respondent was a furniture retailer which marketed the first respondent's 
furniture. The flagship of the applicant's furniture range was the 'Fendi' lounge suite, its 
most unusual and distinctive feature being its 'M' shape. The design of Gthe Fendi had 
been based upon a photograph of an 'M'-shaped sofa manufactured in the United States of 
America and which at no time had been manufactured or distributed in South Africa. The 
applicant averred that much skill, effort and labour had been applied by its employees in 
the creation of the final product. It was estimated that the process, from the development 
of a satisfactory wooden prototype frame, its translation into a metal frame, to the 
complete upholstered two-seater sofa from which the suite evolved, had taken 
approximately three months, h It was further alleged that, because of its distinctive 
shape, the Fendi lounge suite was a decorative item primarily used as such in modern and 
upmarket homes and offices. It was alleged that the Fendi lounge suite was an original 
artistic work which qualified for copyright protection in terms of s 2(l)(c) of the Copyright 
Act 98 of 1987 because skill, effort and labour had been expended on the product; and 
that the original wooden prototype frame as well as the finished two-seater sofa and all 
other items comprising the Fendi lounge suite created thereafter constituted works of 
'artistic craftmanship' and thus 'artistic works' i within the meaning of s 1 of the Copyright 
Act. Although the applicant did not allege that the wooden prototype frame and finished 
product were 'works of craftmanship of a technical nature' as defined in clause 1(c) of the 
definition of 'artistic work' in the Act, it was argued that, on the facts set out, a case could 
be made on that basis as well. 

There was a history of animosity between the directors of the applicant and first 
respondent respectively, which included complaints by the j applicant concerning the 
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a loss of valuable staff members to the first respondent, and accusations that the applicant 
had copied the first respondent's furniture designs. During an acrimonious exchange 
between the managing directors of the applicant and first respondent, the first 
respondent's managing director was alleged to have threatened to 'retaliate in every way' 
against the applicant. Shortly thereafter, the first respondent commenced manufacturing a 
lounge suite similar in appearance and construction to the Fendi suite. It was marketed as 
the 'Pisa' lounge suite at a price Bof R4 999,90, whereas the applicant's Fendi suite was 
marketed at a price of R5 695. The applicant alleged that, as a result, it had suffered a 
vast reduction in sales of the Fendi suite. 

The applicant sought confirmation of a rule nisi granting it a temporary interdict (pending 
the outcome of an action to be instituted for a final interdict) restraining the first and 
second respondents from (a) infringing the applicant's alleged copyright in the Fendi 
lounge suite; (b) passing off the first respondent's Pisa lounge suite as emanating cfrom 
or as being connected with the applicant; and (c) competing unlawfully with the applicant 
by copying its Fendi lounge suite and selling such copy to the public in competition with 
the applicant. 

As to the issue of copyright, it was common cause that the copying of suites by furniture 
manufacturers from one another was common in the industry. It was the first respondent's 
case that the applicant did not Dhave copyright in the Fendi suite. It was argued that it 
was not the Fendi suite which was distinctive or novel, but the 'M' shape around which it 
was built which caught the public eye; that the 'M' shape was not exclusive to the applicant 
or associated in the mind of the public with the Fendi as 'M'-framed suites were both 
manufactured locally and imported for local sale; that the prime characteristic of the Fendi 
suite, like that of any other suite, was its useful purpose, namely to provide seating, and 
that the Fendi, like the Pisa suite, was a utilitarian object with aesthetic appeal; and that 
there was nothing e novel in any aspect of the construction of the Fendi suite. 
As to the issue of passing off, the applicant alleged that it had acquired a substantial 
goodwill and reputation in the design of the Fendi suite which had become associated in 
the minds of members of the public with the applicant, its business and its products. It 
contended that the first respondent had committed the wrongful act of passing off by 
deceiving members of the public into believing that they were f purchasing a product 
emanating from the applicant, whereas the product emanated from the first respondent; 
deceiving members of the public into believing that the first respondent's business was in 
some way associated with that of the applicant in the course of trade; and deceiving 
retailers of furniture who were unaware that the applicant and first respondent were not 
associated with each other into believing that they were so associated and that the first 
respondent had permission to produce the Fendi suite. 

gAs to the issue of unlawful competition, the applicant contended that the first respondent 
unlawfully competed with it by copying its product and competing with it from a position 
which the first respondent would not otherwise have been able to achieve if it had spent 
the necessary time, skill, effort and money, as had been done by the applicant, in order to 
produce its own lounge suite. The first respondent argued that the competition in which it 
had engaged had been lawful, having regard to the mores and standards of practice in the 
furniture industry; and Hthat the applicant had not come to Court with clean hands in that 
it had copied overseas designs and designs of the first respondent. It was argued, further, 
that if copying took place by observation and measurement, no wrong had been 
committed, more particularly where the scale of the applicant's initial investment had 
been small and of dubious originality. Finally, the first respondent argued that the balance 
of convenience was against the applicant, firstly, because it i was in the public interest 
that consumers be able to purchase a superior product at a competitive price and, 
secondly, because it would lose irrecoverable ground in the marketing and distribution of 
its Pisa suite should an interdict be granted against it. 

Held, as to the copyright issue, that the applicant had satisfied the requirement of 
originality: in the context of the Act, the question was not whether the Fendi suite 
incorporated a novel idea or was a novel piece of furniture, but whether the work 
emanated from the author himself and, in this instance, the applicant had demonstrated 
that it j had expended labour, skill or judgment. 
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a Held, further, as to whether the Fendi was a work of 'artistic craftmanship' within the 
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meaning of 'artistic work' as defined in the Act, that, for an article to be a work of artistic 
craftsmanship, its main purpose had to be aesthetic rather than utilitarian, and that its 
purpose should be judged objectively, and not subjectively. 

Held, further, that it had to be borne in mind that distinctive features of design, shape, 
form and colour, even if they appealed to the eye, were not necessarily artistic: that 
something more was required. 

Held, further, that once the objective test was applied to the Fendi b suite, it was clear 
that, however appealing aesthetically, it remained an article of furniture used to sit on, 
and would be bought and sold for that purpose: the Fendi was thus not a work of artistic 
craftsmanship. 

Held, further, as to whether the Fendi was a work of craftsmanship of a technical nature, 
that the words 'of a technical nature' could not have been intended to apply to all works of 
craftsmanship since all such cworks required basic technical skill and know-how in their 
creation. 

Held, accordingly, that 'works of craftmanship of a technical nature' was a limited 
category where something beyond basic and everyday skills and techniques of common 
craft were present. 

Held, further, that the most plausible interpretation of the phrase was to read 'technical' 
as pertaining to the mechanical arts and applied sciences. 

Held, further, that a sofa made by welding, cutting, stitching and the d like could not 
qualify as a 'work of craftmanship of a technical nature': the Fendi was thus not an 'artistic 
work' and did not, accordingly, qualify for copyright protection in terms of s 2(1) of the 
Act. 

Held, further, that, in any event, since the Fendi suite was made by an industrial process 
and since its primary object was utilitarian, it fell squarely within the exemption from 
copyright protection provided for in es 15(3A) of the Act. 

Held, further, as to the passing off issue, that passing off consisted of a representation by 
one person that his merchandise or business was that of another and that, in order to 
determine whether a representation amounted to a passing off, the enquiry was whether 
there was a reasonable likelihood that members of the public might be confused into 
believing that the merchandise or business of the one was connected to the other, f 
Held, further, that a claimant would have to establish two propositions: firstly, that his 
name, mark, sign or get-up had become distinctive (that is that in the eyes of the public it 
had acquired significance or meaning as indicating a particular origin of the goods or 
business or services in respect of which the feature was used) and that he had thus 
acquired reputation and, secondly, that the use of the feature concerned was likely to 
deceive and thus cause confusion and injury, actual or g probable, to the goodwill of the 
claimant's business. 

Held, further, that there was doubt whether the applicant had established that it had a 
reputation in the 'M'-shaped design of the Fendi: no evidence by members of the public 
had been adduced; the applicant's managing director and the two furniture retailers who 
said that it had had not substantiated the allegation; and the applicant was not the only 
manufacturer of 'M'-shaped furniture before the first respondent had entered the market 
with its product. 

Held, further, as to the second requirement, that there was no h possibility of confusion 
between the names 'Fendi' and 'Pisa' respectively; furthermore, the applicant's product 
was marketed under its own name as being a 'Bress design', while the first respondent's 
product was advertised as being 'a Gerald Yosh original' and all products produced by the 
first respondent carried tags identifying them as 'Gerald Yosh' products. 
Held, further, that it was inconceivable that any furniture retailer i would not be aware 
that the applicant and first respondent were separate businesses and in no way associated 
with each other - the mere 'M' shape of a sofa would not lead furniture retailers to the 
conclusion that there was some association. 

Held, further, that the applicant's contention that members of the public might be deceived 
into believing that the applicant's and first respondent's businesses were in some way 
associated did not bear scrutiny and was unsupported by evidence. 
Held, accordingly, that the applicant's case based on passing off had to jfail. 
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kHeld, further, as to the issue of unlawful competition, that it was probable that the first 
respondent deliberately had set out to produce a copy of the Fendi suite and, to that end, 
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had acquired one and had stripped it down. 

Held, further, that the first respondent's aim had been to market a product which was 
substantially identical to the applicant's flagship product at a price substantially below the 
retail price of the applicant's product with the express purpose of causing the applicant 
harm: the profit motive in this instance had either been absent or of b minor importance. 
Held, further, that, while as a general rule every person was entitled to carry on his trade 
or business in competition with his rivals, such competition had to remain within lawful 
bounds. 

Held, further, that the delict of unfair competition occurred when the competition at issue 
was contra bonos mores. 

cHeld, further, that not all imitation was unlawful: beyond the statutory protection granted 
in the fields of patents, designs, copyright, trade marks and plant breeders' rights, the 
field was open to imitators. 

Held, further, that, since the applicant had taken no steps to register its design, it could 
not complain that its design had been copied; nor was the method of copying particularly 
significant. 

oHeld, further, that, since the first respondent had copied a sofa which the applicant had 
copied from a photograph of an American design, and there was no suggestion that the 
applicant had acted unlawfully, the Court would balk at finding (on those facts alone) that 
the first respondent had acted contra bonos mores. 

Held, further, however, that the first respondent's motive could not be overlooked: the 
probabilities indicated that, rather than improving the first respondent's position, the 
course upon which it had embarked had been motivated by sheer malice. 
EHeld, further, as to whether motive could be taken into account, that a clear line had to 
be drawn between acts of interference with the interests of another when the object was 
the advancement of a person's own interests and such acts where the sole or dominant 
purpose was the infliction of harm for its own sake. 

Held, further, that whereas in law the advancement of one's own economic interests was, 
generally speaking, a legitimate motive for action, there could be no doubt that the 
community would condemn as contra bonos mores ?the malicious destruction or 
jeopardising of a sound business through the marketing of identical furniture at cut-throat 
prices for reasons of personal vindictiveness. 

Held, accordingly, that the first respondent prima facie had infringed the applicant's rights 
by unlawful competition. 

Held, further, as to the balance of convenience, that public interest was irrelevant in that 
context: public interest was taken into account Gwhen the wrongfulness of the alleged 
infringement was determined. 

Held, further, that while it was true that the first respondent would lose irrecoverable 
ground it if were prevented from marketing its Pisa suite, the first respondent had a well- 
established business with a wide variety of lines of furniture and could in no way be said 
to be dependant upon sales of its Pisa, whereas the applicant had demonstrated a clear 
drop in the sale of the Fendi suite, which was its flagship line and a drop in such sales was 
to stab at the heart of the applicant's business. 

h Held, accordingly, that the balance of convenience favoured the applicant. The 
application was granted. 

Case Information 

Return day of a rule nisi granting a temporary interdict. The facts appear from the reasons for judgment. 
I A N Goodman for the applicant. 
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No appearance for the second respondent. 
Cur adv vult. 
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